
PAJBD A T-E
NOTE

EtRS PRICE,
DESCRIPTORS.,

4444.,

Tyler, John.-
Gpv'tRegulation o Broalcating. Freedosir_ of
Infortma*Ton Center fl-port
Missouri Univ.,. Columbia.. oFreekdom of Informatj_on
Center.
Mar .77

ME-40.83 PluskPostdge.
-*Broadcdst Industry; C-§nsorshipt;. *Freed-om _of_Speech;
*GovernmsAt -Rola; Legal problems; *Mass Meaia;
*Supreme ''CoU'Et Litigation; Telecommunication; ^J.

Television
IDENTIFIERS *First, Amendment; *Office of Tele.cointaunications

Policy

ABSTRACT Supreme Court interpretations of the.. First Amendment
have allowed congressional,.regulation of broadcasting. This report

1-,disctisses gover,nmental requ'lation of the mass cfiommtinication media,
especiaLly In the area w-here restrictions are -tnipst -*-
.nuteeroUs--rtelevisi'om. _Specifically, th e. following topics ,are
-examined: SupremafgCout,' litigation regarding broadcasting,/ early
regulation of broadcasting by federal agencies, the role of the
executive brancla n polity '-formation, the establishment of the Office
of Telecommunications policy , actions taken by Clay T.
Whitehead (the.-first. director of . tthe on)) , OTP legislation before
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The OffiCe of Telecornmunicationi policy, nop headed
by acting director William Tljafirois 5eing re-examined
(Washington Siar, 2-17-77) by President Jimmy Carter as
part. of a. broader reorganization within the executive

'branch. The Whyte House is considering several plans to
restructure OTP. Although nodecisions have been made,
one possibility is eliininating 67-'p and de:legating its func-
tions among various . existing agencies and departhients.
Opp'ositiOn to such a proposal is Strong_among Congress-
men who do not want OTP,abolirshed or its power re-
duced. And Congress will have a say in the luture of
OTP because of its power. to.velo Carter's plans. A de-

i termination of whether or not bTP will remain an, inde-
pendent agency 'responsible Jor advising ,the President on
telecommunications matters is Crucial because of a num-.
ber of communications iSsues that must be deall _)vith"
soon, among them siSstantial revision of the Conitnithi-'
cations Act .of 1934. "1 .

introduction

The Firse.Amendment to the United States Constitu-
tion provides, :,inTat, that Congress shall make no, law
abridging freedom-16f speech or the press. The iMportance,
of these freedoml- to. our scheme' of government hardly"
needs to beAmphasized. Supreme.Court justice Benjamin
Cardozd said that. freedom of thbUght arid speech "is the
matrix; the indispensable condition, Of nearlY every other

forth of freedom."1 And the English jurist Sir William
Blackstone said "liberty of the press iS indeed essential to
the nature of a free state.' .

-But these freedoms,,while essential to a free state, are
nevertheless not withont limits. Freedom of the press is
limited by laws prohibiting the publishing of obscene or
libelous material. Even.Blackstone admitted Jhat ,a person
"must take .the consequences" if he `:publishes what is
improper, Mischievous, or illegal. . . . Freedom of
speech, is also limited; a .person cannot say whatever he
wants whenever he wants. Justice Oliver Wendell Holmes
said: "The most stringent protection of, free speech would
not protect a man in falsely shouting Ere in a, theatre and

;

, .

causing . a panic."4 Justice Edwaid Sanford a-greeci: "II is
.a fundaMental principle,.long established, that the freedotn

. ;3

of.speech and of the presS which is secured by the Consti-
tution,.does.not confer an absoluth right to- Speak or pub7.
lish, -without responsibiliti, whatever. one May choose; or
an uniestricted and Unbridled license that gives Immunity
for every possible use of-language and prevents the punish,
.ment of those who abuse- this freedom.75

So even though the. First Amendment prohibits Con..
gress .from passing lawS abridging or liMitings freedom of

7, speech or the press, governmental lithita;ions.ean be, and
are, 01-Aced-:upon those whO.spenk or publish. The question
'confronting tis.4is: How far can government limitations

- extend before the freedoms of speech and press-are severe,
ly curtailed, perhapS"rend.e7ed Meaningless?

This paper discusses -how government limits freedom
. .of tht press. Spetifically, it is about the, mass communica-

, tion Imeditrin Where governmental regulations. are m6st
numerous=.-television:-

'The first section of the paper shows why Congress, in
spite of.the specific prohibition of the First Arnendment,
is _perthitted.'to regulate ..teli.vision, It examines Supreme
Court rulings that state electronic journalism iS a'medium,.

-"nffectek by a First Amendment interest, but.not immune
from strict governmental regulation.

The seCond section deals:with federal agencies directly-, :
involved in regulating broadcasting.,It examines the
-opMent of the Federal Communications '.....rnmission :

(FCC) following passage of the Radio Act 6f:1927, itseif
an outgrowth of the'Radio- Act of .1912. It also examines
how, for Many years,,:governmental regulations centered
only on tiie technical or engineering aspectp of the broad-
casting industry. Not- until. 1948, long after federal agen-, i

cies regulating broadcasting Were created and the fairnet
doctrine and license renewal reqUirernents were established.,".
was the Supreme Court asked to.inierpret whether broad-. .

caSting was indeed a form of "press" as used in the First
Amendment, and therefOre not subject to subStantive
ulation.

,Until the early 1950's, thee Iiresident had no" effective
voice in commtinications matters. Communications policy
formulation belonged solely to the FCC, a congressionally
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Supreme Court interprétations of. the First Amendment have allowed
cOngressionaVregulation of cbroadeasting. The author, traces broadcast-
regulation from these Supreme Coue deci§ions, examining the federal,
agencies that have been ini/olved in regulation and the part played by
the executive branch %in telecommunications policy formulation.
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established independent regulatory agenry.,The third sec-
tion of this paper considers the gradual change thai took/.

,.-place after 1950. It examine's. the Office Of TelecomMiinica7,7
tions Policy (OTP), establiihed in 1970 as the

principal advisOr op communications -matterS../.,(TelecOM!
munitations includes all forms of communieatrenssatel-:
lite, cable, television, radio, to name only ,a few.). It', alsO.Y..

looks at agencies-treated prior to the establiShment of the;!
OTP that helped cooidinatecommunicatiOnS.;'effortSjo_the
executive branch. The major emphasis of -,this S'eCtiOn.; iS

on an attempt by the OTP to change, thrdugh *Oat)*
the; FCC's license renewal procesS, as well as the' fairness
doctrine. The OTP attempted, te' enter/The area , 'rb'road=
cas,t regulation and failed.

Supreme Curt Sets 'the Stige

Chief Justice of the UniteOtates Supreme Court
Warren Burger was asked in an.interview With the. United
States Information Agency (USIA), Whether be/eh-ought
'freedom of the. "press," as the word is ,psecrin jthe/First
Ainendment; applied uniformly to the broddbastfrigi,Media
and the print media.° The chief Justice s-aid t di1 nOt.
He said that since broadcasting requires the,uie
waves, which are "part of the public dOmain, public Prop-
perty," it is subject to a form of regulation that ',`would
be found unacceptable with respect to..the print media."
Burger cited the fairness doctrine as an example of the
difference in lreatment given broadcasters: and persons, in

the print° media.
But Burger said that/regulation of thej.broadcasting in=

dustry does not extend to content "in any specific detail."
Although the possibility -for abuse exists in a system in
which broadcasting is licensed by the government, Burger'
said the courts provide a-defense against ;such abuse:

Burger's comments echo two SuPreme Court decisions /-
he authored concerning governmental regulation of. the
press. In 'Miami Herald Publishing Co. 1:r. Tornillo e

ruled that access through a right of reply statute is R t
permissible in newspapers.7 In Columbia Broadcasting Sys-
tem v. Democratic Notional Com'mittee Burger said that
-access through the fairness doctrine is a Proper means' of
assuring that both Sides -,of controversial issues will be

presented over broadcast facilities.8
In Tornillo, a Miami, Florida newspaper had pub-

lished articles critical of a candidate for state office. A
statute passed by the Florida legislature ,requires that a
political candidate be given a chance to reply to news-
paper articles about him. Under this "right of replY" gat-.
ute, the candidate requested an opportunity to respond,
but the newspaper refusal. The case was ultimately ap-
pealed to the Supreme Court. Chief Justice Burger said
in his opinion: 4 "

The choice ,of material to go into a nerspaper,
and the decisions made as to limitations on the

size of the paper, and content, and ireatment of
public issues and public officialswhether fair or
unfairconstitutes the exercise of editorial control
and judgment. It has yet to be demonstrated how
governmental regulation of this crucial process can
be exercised consistent with First Amendment
guarantees of a free press as they have evolved
tkk time",

'
j.But irf relation to governmenta1 reg .6/ of tele4

vision (as Burger noted in his interview with the USIA);
the Supreme Court has felt otherwise. Before examining
Burger's decision in the CBS' case, it is necessary-to -go
back- to t..e- first case in which the Supreme Court dealt
With Firit Ninendment use of the word "press," ,and its
relatiOnship to' other forms of communication. A. 1948
;opinion written by Justice William 0. Douglas in' United
/States v. paramount Pictures said:. "We have fitr &JUN:
that Moving pictures, like newilloapers and radio; 'are
Chided in, the_press whose freedom is guaranteed by the
First -Amendment.") While.; -fEe Court was specifically
addresiing a .queyion involving the motion picture
dustry; it is clear from the opinion that the word "press"
Was interpreted, as including...:broadeasting (at that- time
nolR radio). =

Again writing' for the COurt in 1954, JUstice Douglas
/Said-g-S-u-preral ri-::Films v. Department of Education of

x;bhio: ". . the Firsr Amendment clfaws no distinction be-
1. tweed the various merhods of comtnunicating ideas.911..

A- third case involving this issue, Farmers Educational
-and Coop'`erative Unidn of America v. WDA Y, iric., w,as .

decided irt 1959. In an opinion written by Justice lingo ;
Black,, the Court ;said.: "Thus, expressly -applying the'
country's tradition of free expressien to the field of radio /
broadcasting, Congress has from the first emphatically
forbidden the (Federaltommunicationsj CoMmission to

eXerciSe any power of -censorship Over "radio eammunica.-
i ons. 1

During the neitt \10 Years, through changes in' the
CoUres .membership, the growth of televisiOO4(especially
neWk programming), and the evolution of die:FCC's fair-

"heSS doctrine and license. renewal process,,fite Supreme
Court, mite to rule that broadcasting wa.'not entirely
ipeluded within the meaning of the word "press" as used
ihOthe, First Amendment. The central question that con-
frOnted the Court was whether the fairness doctrine -

coUld stand, in light of its earlier decisien. 'If, broad-
casting was -included withiR :the meaning -or the word
"press," tjr?en- the -fairness doctrine could-not .stand. If
however, broadcasting was not Mcluded Within the mean-
ing Of the weird" "press," then the fairness 'doctrine cotdd
stand., The Supreme Court ruled hi favor of ,the FCC,
upholding the fairness doctrine,.

The first of two cases involving this ruling daitle in

1969. In Red Lion Broadcasting Co. v. Federal CoMipuni7
cations Cominission, the'rourt said in an opinion Written
by JuStice Byron White: "Where there are substantially
more individuals who want to broadcaSt than there are

frequencies to allocate, it is idle to posit an unabridgable
First Amendment right to broadcast cOmparable to the
right of .every individual to speak, write, or publisb."13
White wc,nt no to say: 'Although broadcasting is Clearly
medium affected by a First Aniendment interei't, differ-
'ences in the characteristics, of news ,media justify- differ-
ences in the First'Amendment standards applied to
them."" This opinion differs from J,ustick Douglas' opin-.
ion that the'First Amendment dfaws no distinction between
the various methods of communicating ideas.

The second case, Columbia Broadcasting System v.
Democratic National Committee, was heard in 1973. This
was the second Supreme Court decision concerning govern-
ment regulation of the press authored by Chief Justice
Burger. A national organization opposed to American in-
volvement in Vietnam filed a complaint with the FCC,



charging thata r cliO,Sfationihad refused to t'ell tinte to
e,organizatTni, so it could express its vieWs on the war.
..Dentocr-itdc National' Committee (DNC) requested 1,"

theFCC ride ,that bro dcasteth may not, refuse to sell
.tirne to orga izations/ Wh 'wish to comment on public is.,;;
sues. The F C rejeged the DNC's request and the case
was ultima ly apPealed'icythe Supreine COurt. Speaking,
for the C rt,Chief, JuStice,Burger said:i It. was reasori-''
able for 1çbngress to- conclUde that the public interest in

heing i ormed requires peiiodic laccotuitability on the
'Part of hose whQ are entrusted_ with-theUse of broadcast

faciliti sarce as tberare-..-. Burgeli-felt.-thal the right
of p d access:, on a first-dome-firstiserr;ed basis, would,
favot the wealthy. This reason, amongAothers, persuaded
the Chief Justice/to/ rule that the fairness, doctrine was a
prOper -instrument for handling, access to television or
radio;

, Justice Douglas, who wrote Iwo of the opinions con-
lrary tb Red Lion and CBS v. DNC; did 'not participate
in the,Red.LiOn decision. However, he did participate in
the CBS case and,filed a dis'sent which said:

it, did not pahicipate in [Red Lion and] would Pot
suPport it. The Fairness Doctrine has noPlace in
our First Amendment regime. It puts the 'head of

I the- carnet inside the tent and enables administration
after administration to toy with ,tv or radio in
order to serve itS sordid or benevolent 9nds:
That may argue for a redefinition of the responsibil-
ities of the press in First Amendment terms. But
do 'not think it gives us carte blanche to design
systems of supervision and control nor empoWer.
Congress . . . acting directly or through any of its
agencies such as the FCC [to] make "some" laws
"abridging" freedom of the press..... [In my opin-
ion] TV and radio, as well as the more conventional
Methods for disseminating.news, are all included in
the concept of "press" as -usefflin the First Amend-
ment. . .

Thus, while the Supreme Court at one time interpreted
the word "press" as used in the First Amendment to in-
Chide broadcasting, in recent years the Court has said that
broadcasting is a medium only "affected" by a First
Amendment interest..Under such an interpretation, gov-
ernmental regulation such as the fairness doctririe is per-
missible.n

But long before these Supreme Court decisions, gov-
ernment agencies were already regtilating broadcasting.

aiThe second section of this paper examines why and how
these agencies were created and their role in regulating
broadcasting.

Early Regulation by Federal Agencies

From almost its beginning, broadcasting has been regu-
. lated by the federal governmenr`The Itadio Act of 1912,

the first comprehensive piece of broadcasting legislation
enacted by Ccingress, made it illegal to Operate a trans-
mitting station without first securing a license from, the
Secretary of Commerce. But the only requirement for
obtaining a transthitting license was "application therefor"
by any interested party. Walter B. Emery said in his book
Broadcasting and Government that the Secretary "had no
authority to specify particular frequencies, power, hours
of operation or the period of a license."Is And Sydney
Head said in Broadapting In America that "all who want-

i

I
FOI REPORT,NO. 368:

, -r... 3 -

GOVER4qMEt4TAL, Ii,EGULATION:OF BROADCASPNG

ed-to and bad a 'good reason to could be ,allowed to op-
erate radio ,statiOnS."31! .

This,, Jegislation .meant _little real control over . road-
casting;) for there were far ;too many persons v./139 ivlied
for, ancI N.,,iere±gt'anied,.a JicenSe. According 'to a House
report On. a hill 'to/amend! the 1912 Act:t I

Qn1/Deeember 27, 1922, there were ,in, Operation
in'the Count , -: 21,065 transmitting radjo.statiOns.__
OFthese 16,8 8 were amateur stations,:2,/62"were .

ship stationS;,' 569 were broadcasting stations, 39
,,./ were coast stations, '12 were transoceanic tations,

arid there were a 'few others not necessary .to be
enumerated.2° ,. . . '

, This rapid growth of broadcasting Stations prompted
Congrosman Wallace I-I "White Of; Maine, 'author of the :

above HouSe report, tO say.;

There muSt be an ordered.sYs ein, of communica-
tiOn in the air into which afl users Of the ether
must'he fitted or there can i)e no\intelligible trans-
mission by this means. . . . 'A ,ach ule for trans-
'mission of messageS ;in the airris as ssential as a
schedule for the movernent oi trains u on land.21"

, HOwever, the/HouSe and Senate could ot agree on.
pew legislation in 1923 and the transmiuing situation .

'.grew worse. Although Secretary ,of ,Commerce \Herbert
Hoover attempted to withhold the granting of licenses
from some applicants, a federal court ruled that the\1912
AcCrequired him to issue the licenses. In Hoover y. Mter-
city 'Radio Company, the District Court ruled that

; -

/ the duty of issuing licenses to persons or corpora-
tions coming within the classifica on designated
in the act reposes no discretion sihatever in the
Secretary of Commerce. The dut is mandatory;

'hence the courts will not hesitpte to require its
performance.22

' Defeated at court, Secretary Hoover did take one step
to ease the situation. The Commerce Department placed
all broadcasting stations fn a bar* from 550 to 1350 kilo-
cycles, and assigned other frequenciesc for amateur, gov-
ernment, and marine use.33 ,

Sydney Head says that "Seeretary of Commerce' .

Hoover,,an ardent-belieycein Xree enterprise, had hoped
-that the [broadcasting] industry would be able to discipline
itself without government regulation."24 But many broad-
casters hoped that the federal government would step in
and help coordinate transmission frequencies. And, ac-

'.; cording to Emery, Hoover "became convinced . . . that i

the serious impediments to effective ,broadcasting . . .
could not be removed until the government was given ac-
tual and not nominal, authority to regulate the . . .,in-
dustry."25 Therefore; frOm 1922 to 1925, Secretary Hoover
called four national radio conferences to discuss' solutions
to the overcrowded spectrum problem. These conferences
set the stage for passage of the badly needed regulatory
act.

President Calvin Coolidge was also _instrumental in
getting new regulatory legislation passed. In A ,1926 mes-
sage to Congress, President Coolidge said that, due to
federal court -decisions and attorney general opinions, the

- .
.
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authOity: of the Secrefarky-41Commerce to effectively
regulate the broadcasting.!induStry had been severely cur-

Nailed.2n, He' rieommendedahat appropriate remedial legis-
latiOn be PaSsed; the resulting legislation was the Radio
Act', of 1927.

The passage -of the Radio Act of-1927 not only 're-
sOlyed the crowded spectrum problem, but also established
guidelines to permit the government to withhold the grant-

._ inglof a transmitting license.27 And it established a re-
quirement that the public interest, convenience, or neces-

sity be shown before a license is granted or renewed. The
act began not only technical, but also substantive, regula-
tion of broadcasting. It is usually considered the basis of
current broadcast regulation.

Up until passage of the Radio Act of 1927, all authori-
ty for regulating the broadcasting industry rested 1 in the
Secretary of Cornmerce. This put.broadcastfrig regulatory
authority in the executive branch. But passage of the act
gr9tly reduced ,the authii(ity and rdle of the executive
branch in formulating communications policy! That au-
thority now rested in a neW, independent regulatory agency
----the Federal Radio Commission '(FRC).

T;e Radio Act of 1927, established that:

-I, a commission of five menibers, to be called 'the
Federal Radio Commission, would be created
with the authority to. grant, renew or revoke
station licenses;
the broadcasting spectrum belonged to the
public and a broadcaster ikquired no owner-
ship rights when he was granted a license;

3. a person -or corporation would be granted a
license if they could show that the public in-
terest, convenience or necessity wouki be
served; ,

-.. 4. the, federal government ot private industry,
wolild set rules for the chnical operation of

de broadcasting stations;
5. a..right of appeal to a federal court would be

permitted on decisions and rulings made by the
FRC; and

6. free speech applied to broadcasters.28

What the act did not say is as important as what it did
say. Section 29 provided that the FRC wOuld not have the
power-of censorship over radio comMunications nor would '

it interfere with the right of free speech by means ot,radio --
communications. However, the section did not specifically
state that the ,FRC should not interfere with the broad-
casters' right to broadcast Or transmit information. The
applicability of freedom of the press to broadcasting was
not mentioned. i

.
A

Section 21 provided that the FRC 'irnay grant ,gucti
[radio construction] permit if public conv-enience, interest,
or necessity will be served by the constrUction of the sta..'
tidn."29 However, the act did not specify criteria to. be
used in determining whether a station had fulfilled .the

, public intereSt. ,
. The 1927 Act operated more or less successfully for

1

the next six years. But on February 26, 1934, President
Franklin Roosevelt recommended that Congress restruc-

" tUre the FRC and "create, a new agency to be }Town as
the Federal ComMunications Commission " 'ecause,

'

"there is -today nosingie Z.-Government agency charged
with broad puthor4 [ove t. commUnications matters]."30
The President's recommendation was based on a study by -
a government committee appointed.by the Secretary of
Commerce. The committee found that the FRC regulated
radiO broadcasting, the IMerstate Commerce Commission
(ICC) regulated interstate telephone and telegraph car-

' riers, the Postmaster General had control over wire serv-,
ices, and the Secretary *of Commerce was inzolved in mis-
cellaneous communications matters.'" Accepting the Presi-
dent's recommendations,' Congress passed the Communica-
tions Act of _ . - - - --

The 1934.Act incorporated the major provisions of the
1927 Act. However, instead of a federal radio agency
there was 'now a Federal ComMunications Commi-Ssion
(FCC). The FCC had the same duties as the FRC
more. The FCC was authoriztd to grant or renew a license
if it should find the public convenience, interest, or neces-
sity would be served. It established strict guidelines as to
how this requirement could be met. These guidelines set
the number of hours of religious.programming, news pro-
gramming, public service prograriuning, etc., that a broad:,
caster must. air. (These types of programs are considered
to serve the public convenience, interest, or necessity.) .,

This is one area in which the FCC has gone beyond tech-
nical regulation of broddcasting.

Another area where the FCC has gone beyond regula-
tion of the technical or engineering aspects of broadcast-
ing is the fairness doctrine. While not a specific part of
the Cornmuncations Act of 1934, the fairness doctrine
involves.% detailed set of FCC rules, as well as federal
court decisions, insuring that broadcasters present fairly
both sides of controversial issues of public importance.32
Executive Branch 'and Policy Formation

1

The 1927 Act had reduded the role of the executive '

branch in communications policy formulation,, and the ...
1934 Act all but eliminated it. The President did haik the./
power to appoint members dftthe FCC, but the advice aOd
consent of the Senate was required. And no more than

\%four members 'of ihe even-member commission could be
members of the Presid nt's political party. .

Presidents could, and often did, propose legislation
affecting broadcasting. But there was no central agency in
the executive branch responsible for formulating corn--
munications policy for the President.

Section 305 of the 1934.1.Act authorized the President
to assign all radio frequencies to be used by the federal
government. In 1951, President Harry Trurnan delegated
to the FCC (subject tO certain specific limitations) the au-
thority vested in him with respect to transmitting stations
other than those owned and operated by the federal gov-
ernment.33 Federal transmittiqg station were placed under
the control of the heads of the departments With which
the stations were concerned. .,` .

Beginning with President Truman irr 1951, the chief
executive soUght to gain a tridre effective voice in com-
munications policy _matters. President Trunian, created the
position of telecommunications advisor in' the executive
office, the first position 'established within the' executive
branch alit- dealt specifically with helpffig the President on
telecommunciations matters." The advisor was appointed
by the President to assist him:

1. in the formulation of telecommunica poli-
cies and the coordination of pl mg f r pro-



grams designed to assure the griatest possible
national -advantage for the. United States' tele-
commnnicationS efforts; '

2. in astigning. radio erequencies to GovernMent
agencies -under the provisions ''of 'section 305'
Oflhe corninunicitionS Act . ..."

'the position 'of. telecommunications advisor. lasted
nearly "tiiree- years; his duties were transferred to the Of-
fice Of Defense Mobilization (ODM) in 1953An addition-,
to these duties; the-.0DM Was responSible for:

-
1. coorAinating the developmem of telecommuni-

cations.'policies and standards;
.2. assuring high standards ,of telecommunications

manageme'rit; -

- 3. 'coordinating the demelopment by Government
agencies of,telecommunicatidns plans .and prO-
grams designect-tO . assure maximum security
to the Onited States in a time of naticinal emer-
gency with a. minimum interference to contin-
uing ,nongovernmental requirements;

4. assigning radio frequenCies to -Government; -
and

5. ci develc;ping Government frequLreiuirernent.s. 36
The functions of the ODM were_selinquished to -the

Office of- Civil and Defense' Mobilization in,k958. This
office combined the Federal Civil Defense Administration
with the Office ofiDefense ,Mobilization.
, In 1962, President John Kennedy directed that aa
assistant director of another federal agency, the -Office
of Emergency Planning, become the Director of Telecom-
munications Management. The duties Of 'the irector

'. were essentially the same ,as those of the Office of Civil
and Defense Mobilization, ab'olished by this/ executive ,

order. The position of director of telecommunkations re-'
mained in effect until 1970, when it was abolished by Re-

- organization° Plan No, 1.
In 1970 the Secretary of Commerce also returned to

the communications scene, 'when he created an Office of
Telecommunicatiens. AccordiA to the 1974-75 United
States. Government Organsilation -Manual, a "major ob-
jective of the Office is to help reduce uncertainty with re-
gard to the developthent of new, high-technology telecom-

-
mUnications systems and serviCes, either by government or--
by the private sector."37 The office does not enter the area
of teleeommunications policy formulation for the Presi--

,

dent. Its main function is to help standardize, among the
various private communications companies a'nd the federal
overnment, technological innovations affecting the
telecommunications industry..

Several other events also lead to the.ettablishment of
the Office of Telecommunications Policy in 1970. In a
1967 message to -Congress concerning eommunications
President Lyndon Johnson pointed out that ,there
no agency in the executive branch with the responsibilitY
to he p coordinate and recommend telecommunications

for the President. The Office of TeleCommumca-
s,- like the avncies` that had preceded it, dealt pri-

rily with the governmental side of the telecorinnunica-

poliC

Im
tions industry. There was no agency in the executive
brh to Work alongside the FCC to promulgate the

P rules and regulations d'ffeCting private broadcasting. Presi-
dent Johnson wished to create sueh an _agency, He re-
quested the Bureau of the Budget; and a special communi-
cations task force he, .appointed, to make -reports "of
existing governmental organization in the .field o4i), corn-
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munications and tci .propose needed modifications."38,=

The Bureau of the Budget's report, released,"in
cember of .1,9,68 recommended that a 'new and strength-
ened central policy and long range -planning organization
for telecOmmunications . . . be established in .the execu-
tive hkanch."39 The nucleus for this agency would_Tbe_the...

7" Office of .Telecommunications Management. The- Presi-
dent's Task Force- on CommunicatiOns also released its
repint 'in December of 1968, recommending that: .

the 'Executive Branch . . have a strengthened
capability to address the broad range of policy
questions of concern to the Executive. It should

-. have adequate technical and financial resources to
make appropriate long range studies; to give use-

orful advice on specific issues to the FCC, to state "

governments, to various Executive Branch agenbies,
and to private groups and industries; to explore
new' applications of telecommunications; and above
all tip. coordinate Executive roles in telecommuni-
calions leading to development of Coherent and
fomard looking poliCies guiding Executive a'ction.P

President Richard Nixon authorized' the continuation .

' Of the Task Force's recommendations after a study by
advisor "Clay Whitehead. Whitehead's report was released
in December of 1969 and tha Office of Telecommunica-

'dons Policy was established according to the guidelines
it contained.

Office of Telecommunications Policy Established

k, There are a number of 'reasons for examin ng closely
the Office of Telecommunications Policy. It is.t e central
agency in the executive branch with respons bility for

.4-formulating telecommunications policies, for the resident.
It is the agency that attempted to Tbial the FCC in com-
munications 'regulation. And it not only established its
own policy guidelines concerning the fairness doctrine
and license renewal procedures, but attempted to get legis-
lation khrough Congress implementing these policy _rec-

. ommendations. Furthermore, an 'understanding of this
agency is necessary to an understanding of the relationship

it between the Nixon Administration and the pres
On February 9, 1970, President Richard N. on an-

nounced that he was establishing a new office in th execu-
tive branch, the .0ffice of Telecommunications Policy.
Through Reorganization Plan No. 1, the new aency
would consist of a director, a deputy director and, an ad-
ministrative staff. Both the director and deputy 'rector

. would be appointed by the President with the "advi e and
consent of the Senate. The Office of Telécommuniations
Management would be abolished and its functions- trans-
ferred to the OTP. The President said he would sSign
additional duties to -the director after .,the reorgani ation/

plah went into ..effect. _

The President said the OTP would:
\)

1'. serve as the president's principal advisor o
telecommunications policy and- help formulat
governmental policies and programs concern
ing both domestic and international telecom
munications issues;

2. help formulate policies and 'help ordinat
telecommunications operations for ederal
government.4' -
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C

These two functions were essentially the same as those
aSsigned to all the previous telec,ommunications agencies
in the-executive branch. But the OTP would have one ad-

ditional function: .

Finally, the new-office would enable the executive
branch to speak with a clearer voice' and to act- as. -
a mpre-effectivepartner in .discussions cif-tommuni-

- cations policy with both the Congress and the Fed
eral Communications Commission. This actio
would tak away none of the prerogatives or fun

tion'S assign to the Fedefal Communicati ns
Commission B,y the Con-gress. It is niy hope,

hoever, that the new Office and ihe Federal
Communications Commission weuld cooperate in

achieving 'certain_ reforms in felecomMunications
policy, especially, in their procedureslni allocating
positions of. the 'radio spectrum for goveinment
and civilian use." .

.
t

jP to take an active role in "procedures Or allocating
Thus, ihe President-made it clear that he y wantedthe

ositions of the radio .spectrum." In other words, the
iPresident said the OTP would take a role n the license

granting procedures established by the FCC
While Congress .as a whole did -not disapprove of the

President's reorganization plan, one congrasman dirt,
Cornelius Gallagher (D--,N.J.) voiced hiS Objection in 'a

House resolution. During House subcommittee- hearings ,?;--

on Reorganiiation Plan No. 1 and his 'resolution (HR
841) Gallagher said: ,--

...

My concern, and the basis of my. disapproval is
,

.simply thai, we cannot` talk of increasing the effi-
iciency and econorny of Federal communications
Twithout,- atth'e same time, focusing on the issue of

- computer,"privacy and the integrity or,,the data
flow along coMmunications lines.43

,
Gallagher.thoUght the OTP would be able to d aVdirectly

with the complex problems 'of cable televisio , satellite

use, spectrum allocation, and other communica ons mat-
ters. But he wanted the .plan disapproved "unle si the -is-

sue of computer privacy [would become] a Pa\ i. of the
neW Office of Telecommunications Policy. "44,

The House subcommittee recommended to t Com-

mittee' on. Government Operations that Reorg izatiori

Tlan.No. 1.be received favorably. The committee cepted
the recommendation and the OTP,went into effe April

1 20, 1970. A vote was not taken in either house ainst
t ,

the plan.r , -
,The Man nominated as director of the new offi was

Clay T. Whiteheadthe presidential advisor whose ort
had,recommended establishment of such an office. DY

.
ng

Whitehead.'s confirmation hearings and,the first few mq ths

of the OTP;s' existence, questions, were raised concer ng .

the relatiOnship.between the QTP ancr the FCC. Presit nt
Nixon had said in his reorganization-speech that the w,

office would work with the FCC and noi take away y

of -its functions or prerogatives'. The OTP would ma e
studies and report its findings to the FCC..

Chairman of the FCC Dean Burch said. he had "a
solutelY -no fear of either actual or possible undue. i
fiuence by the White House on the Commission by virtu

t7

of this office."" He said "the Commission does not intend'
to relinquish any of its*poWers be-caute -Of t w offic
We intend to. make our own judgments has on our own
concept of what is in the public interest.""

White House press secretzliy Ron Zeigler sa that the
FCC "will remain independent" and will "not .e-bo d"
by the- views expressed by the OTP.47 And FC mis-
siorier Kenneth COx described Reorganization Plan No. I

as "hat-rriless."" He said the FCC could 'accept or reject
any vieN4A expressed bj, the'OTP.

But others felt the_OTP woirld-play_ran re_than_Lan_a_d-_.

visory rOle.,-The.New York. Timesvreported (2=1070) :

The recommendation of an executive_ office for
communications, constitUtes formal recognition that
the F.C.C.,; often :preocc.upied with qtfasi-jDdicial
proceedings, has lacked the staff and, according to
some, the inclination to.chart innovative policy at
a time of. dramatic- change and challenge in- corn-

.munications..

Whitehead wa's among those who felt the FCC was nat
coping adequately with the problems confionting the
communications industry. Whitehead'spositiorr-is clear in

an exchange with the chairman of a .Senate subcommit-
tee on appropriations:

Mr.. Steed: I get the feeling as I listen to you th

some of the problems we have stern from what
appears to be either economics or failure on the
part of the Federal Communications.onj..mis-

, sion to move in and make determirt6tioWs. Is
this because they are lacking authority or lack-
ing in policy direction which would, justify
their:moving?

Has the, state of the art gone beyond the
enabling legislation that _:set up the FCC and
outlined its, rights and powers? is that one of
the, problems we have?

Mr. Whitehead: I. think that is one of the problems.
The major enabling legislation for the FCC
extremely bad and; as a result, the Commissidn6 .
finds little guidance from the, congress on nianY°
policy issues that were not even foreseen at tthe

time the U934 Communications Act was pa
Mr. Steed: Do yOu contemplate; arnong Other

things, that\ you may be 'able tO d,evisOI sug-
gested legislation that would firm thiA up, mod-:'
ernize it, Make it., more effeative for a commis-
sion' td deal with recurring problems?

Mr. Whitehead: Yes, sir; that is on fr the 'things
we are actually looking at." e

1

Broadcastiqg /reported:
,

Dr. Whitehead also made it clear that if the com-
mission did exercise its option to reject -a proposal
advanced by OTP--.-.,and OTP , felt strongly, enough
about ttke matter-1-u would not simply go away.
OTP rOight go to Congress or,,. conceivably the
cour-ts in attempts to reverse the commission."

The same Broadcasting article quoted tiMiitehead as
saying: "the weight of the President can be 6resumed to

, be behind everything OTP does." Statements such ,as this,

were a factor in the problems the 'Ott' had later with the
press and- Congress.

The ;Office. of Telecommunications Policy has helped



coordinate the federal government's use of communica-
tions systems and services; it has established a policy
whereby the OTP relies on private industry for communi-,
cations system designs, engineering, operation and main-
tenance; it has drafted legislation affecting the Cable tele-
vision industry, as well as helping-to develop cable as w7
viable communications medium; it has drafted legislation
providing long-range federal funding for the Corporation
for Public Broadcasting; and it has had an interest in
international comthunications and a global satellite system
for providing communications to civilian ships at sea. But
no activity has caused as much controversy as,the OTP's
interest in license renewal and the fairness doctrine.

Whitehead Takes a Stand

Whitehead's firet major statempnt 'on license renewal
and the fairness doctrine came ip a speech to the Interna-
tional- Radio arid Television Society in 1971. Whitehead
said it was time to redefine "the relationships in the Com-
munication A-4es triangle of government, private industry,
andthe public."r" He advanced three proposals which hc
said would help redeffne these relationships:

One, eliminate the Fairness Doctrine and repla
it with a, statutorwright of atcess; two, change I

license renewal process -toiget government out of
programming; and three', recognize Commercial
radio as a-medium that is completely different from
TV nd begin to de-regulate it."

-Whitehead said he would replace the-fasss doctrine
4iith a system ot paidaccess similar to that used in maga-
zines (i.e., a person purchases space for his message).
Television time would be bdught without rate egulation
by the federal government, on a first-come-fi t-served
basis.

Whitehead also gaid he would do away with tFie form-
or quota system currently 'used by the FCC in license

ren wal determinations: He advocated a renewal process
whereby the licensee would be judged on whether he had

ade a good-faith ,effort to discern the needs of his com-
m ity and a sgood-faith, effort to fulfill those needs.

'Whitehead also favored extending the license period. He
said these, proposals were his own, but reflected the "broad
thinking of the administration."53

Reaction to the speech was mild. Most broadcasters
wanted a more detailed presentation of Whitehead's ideas
before they would comment. One NBC spokesman did say
that he thought the prposals were "bold, innovative and
like a breath of fresh air," and that tiroadcasters "would
support most of them, although they include some points
that need further study and clarification."54

On January 1, 1973, Broadcasting reported that, "For
most of his two years as the first director of the Office of
Telecommunications Policy, Clay T. Whitehead's visibility
ranged from moderate to zero."55 But that all changed
December 1'8, 1972. On that date Whitehead made a

'speeclo to the Indianapolis chapter of Sigma Delta Chi in
which he sererelyicriticized netwOrk news and made bold
proposals advocating changes in the license renewal pro-'.
cesk and the fairness doctrine. This speech expanded the
idea is 1971 license renewal/fairness'doctrine speech.

head began by saying that local broadcasters --
Id "no longer accept network standards of tastes vio-

, and decency in programming."50 He recommended:
CO

len
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if the prcigrams or comniercials glorify the use of
drugs; if the programs are violent or sadistic; if
commercials are false or misleadin& or simply in-
trusive ai2c1 obnoxious; the statiOns must jump on
the networkS- rather than wince as the Congress
undthe FCC are forced to do.d7

Whitehead referred to the fact that the major broad- .
casting networks are beyond the direct control of the fed
eral government in ciimmunications matters. The net-
works are private corporations and therefore not subject
to. FCC regulations. Eaeh major network is permitted to
own and operate no more than five television stations. The
FCC has only nominal ainhority over these stations. Since
the federal government could not direetly regulate the net-
works, Whitehead advocated that the local affiliates be
responsible for the netWork p-rogramming on their chan-
nels.

Whitehead went on to .spy that "station owners and
managers cannot- abdicate responsibility for news judg-
ment.... [They] have final responsibility for news balance
whether the information comes from their own news-
room or from a distant network."58 And he warned "Sta-

k -ofPcials, who fail to act to
tent .bias from,the networks

an only be considered will-
ully accountable by the broad-

caster's'community at license renewal time."59_
Whitehead still advocated elimination of the fairness

doctrine. He said "the First Amendment is meaningless if
it does.not apply. fully toThroadcasting."0 He also Called
for longer license periods and a restructuring of the ii-
cense renewal process. He said the OTP was preparing
legislation for Congress that would bring about these
changes.

According to Broadcasting magazine, reactions ,to
Whitehead's speech'were on the whole unfavorable.61 Sen.
Vance Hartke (D-Ind.) and Rep. jerome Waldle (D-
Calif.) regarded the speech as an effort to have the net-
works produce news to suit the Nixon Administration.
NBC News President Reuven Frank- called the speech a
"threat" to network broadcasting. And FCC Commissioner
Nicholas Johnson said, "It appears that young Clay White-
head is to provide us with 'four more years' of Nixon's
war on the networks It

For the next few months, Whitehead attempted (6 ex-
plain,the purpose of his Indianapolis speech. He said the

; speech "was intended to remind licensees=iof their respon-
sibilities to correct faults in the broadcasting syStem that
are not (aivd 'should not) be reachable by. the regulatory
process of governrnent."2

OTP Cegislation -Before Congress

lion managers and nettvo
correctimbalance or cons
or who acquiesce by silenc
ing participants, to be held

On March 13, 1973, Rep. Harley Staggers (D-W.Va.)
introducedthe OTP legislation= in the H011se.63 The bill's
first provision ex nded the period of a license..from three
years to five is, which Whitehead felt would reduce
the opportunity for, governmental interference in \broad-
casting.

The second provision eliminated- the FCC's require-
ment of a hea 'rig for every application for the same
broadcasting se icej Under the OTP bill, there would be
one comparative healing in which all parties interested in
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the action would participate. Whitehead felt that numer-
ous hearings not only lengthened the renewal process but
also were very-costly.

The third provision prohibited the FCC froth restruc-
turing the broadcasting industry through the license re-
newal process. Any major changes needed in the industry

---c-Orild be macte-only-by specific FCC rulings.
The fourth, and perhaps most important provisio

peohibited the FCC from using, as it now does, predete
_ _mined categories, formats,quotas, or guidelines for eval-

uating the..mgramming performance of license renewal
--aPiatiednti: Although the 1934 Communications Ath pro-

vides that a license may be granted or renewed if the pub-
lic interest, convenience, or necessity Would be served, it

does not indicate bow this\ requirement can be met. White-
head felt that the FCC should decide from a community
standpoint whether the public interest would be served by
a broadcaster, rather,than trying to define at the national
level what the public -interest should be. And .Whatehead
said, "If a station can't demonstrate meaningkul Service
to all elements of hil,community,, the _license should be
taken away by the FtC."64

While Whitehead advocated abOlishint the fairness
doctrine, the 'OTP bill di1 not \specifically Meal with the
fairness doctrine requirement. Technically, the fairness
doctrine iS not A criterion in .the\ticense renewal process.
Issues involving the doctrine are usually handled separate-
ly, on a case-by-case basis. However, under the Oniebill,
"the fairness dobtrine (or, as Whitehead liked to,call it, the
"fairness obligation") would be inchicled in .the renewal
process determination. Whitehead felt the fairness doctrine,
should not be a requirement on broadcasters rather, it

should be "obligatory." The-license renewal process would
so- be structured differently under the OTP bill. As ite-

head explained it:
One, the broadcaster must be substantially attun d_

to community needs and interests, and respond to
those needs and interests in ,bis programming-7this
is known as the ascertainment obligation; and two,
the broadcaster must provide reasonable' opportun2
ity for discussion of conflicting Views on public is-
sugsthis is known as the fairness .obligatiosp

As Whitehead said, th* who failed to meet these
two requirements faced losing their licenses. However, he
gave no indication of how a. laroadcaster could determine
all the needs of his community.

Reaction to the OTP bilf was unfavorable. 'Major news-
papers (many, owning television stations), news magazines,
and columnists- were critical. Tom Wicker of the New
York Times said (12-2142) the "American people will be

the losers if the managers of the local 'stations that run net-
work news are to be made so nervous that they-harass the
networks to be less Antroversial. . . ." The Washington
Post said (12-22:72) the bill was "the administration's
hostility tO free 'and vigorous journalism paTticularly as
practiced by the networks." The Christian Science Monitor
said (12-22-72) "the legislation which the White House
proposes would 'convert American television into what the
French had during the deGaulle eraa vehicle for the
views of government which would never be questioned

or doubtedan official, government-controlled channel for

government propaganda." The Lps Angeles Times said

c
(12-24-72) the legisiation "may be nothing more than a

mask for an effort to intimidate network news and pro-
gramming."

However, John Schneider, President of CBS/Broadcast
Group said. that the bill would "appear to be, very much
in the public interest as well as that, of 'broadcast licen-

sees."68
Whitehead's reaction to all of this? "The whole god:6.-Z'

dam press corps rose up .in arms,:against a bill that any .

broadcaster or newspaper thit Owns a TV station would-
think is a damn .good bill.""

Tfie House, Subcommittee on Communications and
Power held ext sive hearings during the summer ,of 1973
on twelve,ljcetse renewal bills, including the OTP bill. It
was -apparent that the time had come for major license
renewal legislation.

On Februa'ry 27,1974, the subcorhrnittee sent to the
Committee on Interistate ,and Foreign -Commerce its ver-
sion of a license renewal billHR 12993and on March

.6-the comniittee reported faVorably On.it. The bill was sent ,_

to the House and on May I passed 379-14. The OTP bill
, was dead in thei-louse, but there WaS still a chance of get-

tig it passed through.the Senate When the House bill was

considered.
Whitehead had introduced the OTP bill in the SEC:lite

earlyzip- 1973, as 'a precaution against its defeat ,in the
House: He 'defended the OTP. bill at hearings held by.the
5enate COmmerce Committee's subcommittee on corn-
munications; but, unlike t'he House subcommittee hear-

. ings, he was', questioned very little: Not unexpectedly', the
subcommittee. reportedlavoTibly. on HR 129?3 and the
Senate CornmecCe -CoMmittee unanimously supported it.

That bill passed the Senate October 8, 197E1,- and was

referred to a joint conference cOmmittee.- The DTP bill
was officially dead.

Why the 01-14 Bill Died

Onelctor that perhaps helped contribute to the bill's'
demise was the relationship between *the OTP, the White
House and Congress. First of all, the OTP was on
shaky ground with' Congress. Both houses were competing
with each other to make large budget cuts in-OTP's rela-
tively small bi7dget. Then, Sen. John Pastore (D-R.I.)
said he was dismayed by the OTP's failure to develop an,
over-all national policy on telecommunications.68 Pastore
felt such a national policy was essential and considered
that the main reason for establishing the OTP in the first
place. However, Whitehead reminded him that, during his
confirmation hearings, he had said that it would be difficult

to establish such a national policy.. But this did not im-
prove relations between Whitehead and Pastore.

. Whitehead also had pyoblems in the House. He had
received rough treatment during license renewal hearings,
especially from House subcommittee' chairman Torbert
Macdonald (D-Mass.).. Macdonald was an adversary of
Whitehead and the OTP's license renewal bill. He felt that
Whitehead's Indianapolis speech wtos an attempt by the
Nixon Administration to control television Trogramming.

At this tir* Whitehead became aware that many, in
Congress had come to associate the Nixon Administra-
tion's attitudes On the press with thoie of the OTP. These
congressmen remembered that after the OTP was estab-
lished Whitehead had said that everything the agency did
had the authority of the President behind it. He had said
his 1971 license renewal/fairness doctrine speech was



based or the broad thinking of the White. Honk, And
. during the House subcommittee's license renewal hearings,
.,Whitehdad said, "I am speaking for the administrfition on

these matters."69 On still another occasion, Whitehead-'
said: "My ',job is to take the positions and say the things
that theP-resident wants me to, and to espouse-my views
after snidying 'the issues.""

.Because of this confusion as to whose attitudeS the
OTP actually represented, Whitehead suggested that the

--agency be akeri out of the executive branch and made
nto an independent agency, something like NASA. Noth-
ing, however, chme of this suggestion.

The OTP was viewed with disfavor by- congressmen
other than Pastore and Macdonald. Sen. Lowell Weicker
(R-Conn.) felt the OTP should be;abolished and its func-
tions transferred to the FCC. Weicker called the agency
"a danger to the freedom of the press which is guaranteed
in the First Amendment."71 Weicker and Sen. Abraham
Ribicoff (D-Conn.) introduced legislation 'on November
9, 1973 to have the OTP abolished. The bill was reported
to the Committee on Government Operations, but had lit-
tle effect in the Senate. Faced with the ener crisis,
Watergate, and a host of other problems, Congr ss was

.too occupied to consider the Weicker-Ribicoff bill. ts far
as can be determined, it was never reported out of om-
mittee, and no hearings were held.

-On October 8, 1974, Whitehead icsigned .(N.Y. Tin es,
8-9-74), the same day President Nixon announced he vas

resigning. Deputy, ,Directbr John Eger became tempora64
- head of the OTp. .

, Future Unknown

TV Office of Telecommunications still exists, although
it was) almost abolished again in 1975. Early that year,

-
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President Gerald Ford wanted to reorganize the execti-
4ive office. The reorganization would abolish the OTP
and transfer its functions to the Department of Commerce.
The OTP was stilt experiencing budget problems with
congress. It was felt that abolishing OTP Would not only

- help to reorganize the executive office, but would also -

'help the executive office in its relations with Congress.
VOWevei: a ,few weeks after this reorganization plan be-
came known, Nhite House-sources stated (N.Y. Times,

1-18-75) that the OTP_would not be abolished. According
to the sources, the President changed his mind partly be-
cause of congressional pressure. Sen. Howard Baker (R-
Tenn.) felt that Congress had- approved the formation
of the OTP in 1970 (at least, they dkIn't disapprove it),
and that Congress should have an opportunity to be heard
if abolishing the agency was being coniidered:

In 'June, 1975, the White House said the OTP would
play a 'diminished'role in policy-making, A Mast as far as
radio and television, were concerned."' The hency's
main function would be concentrated on management of
the governmental side of the broadcasting industry. This
decision returned the agency to the same functions held by

ail the previous agencies in the executive branch.
In 1976, the OTP maintained a low profile in the tele-

communications policy area, Its functi6ns were those that
the White /House siid it would have. It still did nothave
a permandnt director. Perhaps under g new president, and

-with a permanent director, the OTP can smooth its relal
tions with Congress and blIcome effective as an agency in
the executive branch concerned with telecommunications
policy formulafion for the private sector,
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